STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AMERI CAN HONDA MOTOR CO., | NC.
AND B.O. O, INC, d/b/la ACURA
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RECOMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on March 12-17, 2006, March 21-24, 2006, and April 7, 2006, in
Tal | ahassee, Florida, before Florence Snyder Rivas, a duly-
desi gnat ed Admi nistrative Law Judge of the Division of
Adm ni strative Hearings.
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For Respondent Rick Case Auto, Inc., d/b/a R ck Case Acura

James D. Adans, Esquire

A. Edward Quinton, 111, Esquire
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STATEMENT OF THE | SSUE

Whet her Petitioner's application to relocate B.O O, Inc.,
d/b/a Acura of South Florida (Acura of South Florida) fromits
current location in Hollywood, Florida, to its proposed |ocation
i n Penbroke Pines, Florida, should be approved.

PRELI M NARY STATEMENT

By notice of intent published in the October 15, 2004,
Fl ori da Adm nistrative Wekly, Anmerican Honda Mt or Conpany,
Inc. (American Honda, manufacturer, or |icensee) provided public
notice of its intention to relocate Acura of South Florida from
its current location in Hollywod, Broward County, Florida,
(Hol Il ywood) to a proposed new | ocation in Penbroke Pines, in
Broward County, Florida (Penbroke Pines). Respondent, Rick Case
Auto, Inc., d/b/a Rick Case Acura (Case Acura or protesting
dealer), tinely |odged a fornmal protest and asserted its right
to an adm ni strative hearing.

The case was forwarded to the Division of Admi nistrative
Hearings for formal proceedi ngs on Novenber 12, 2004. Fol |l ow ng
extensi ve di scovery and notion practice, the case cane on for

heari ng on Decenber 12, 2005. At the start of the hearing, Case



Acura sought a continuance based upon an all eged di scovery
violation by American Honda. In an abundance of caution, a
conti nuance was granted, and the hearing thereafter went forward
on the earliest date the parties and w tnesses were avail abl e.
The identity of witnesses, exhibits, and attendant rulings
is contained in the 18-volune transcript filed with the Division
of Admi nistrative Hearings on April 10, 2006, and April 24,
2006. The parties nade tinely post-hearing subm ssions,
i ncl udi ng nmenoranduns of law, witten final argunment, and
proposed recommended orders. The parties' subm ssions and the
vol um nous record have all been carefully considered in the
preparation of this Recommended Order. The parties have nmade
certain stipulations noted in and supported by the record in
this case; to the extent relevant, such stipulations are
reported in this Recommended Order and are accepted as true.
Statutory references herein are to the Florida Statutes (2004)
except where ot herw se not ed.

FI NDI NGS OF FACT

Parties

1. Anerican Honda is a |licensee and manufacturer as
defined by Section 320.60(8) and (9), Florida Statutes.

2. Acura of South Florida and Case Acura are notor vehicle
deal ers as defined by Section 320.60(11)(a)l., Florida Statutes.

3. At all relevant tines, Acura of South Florida's



principal is Craig Zinn (M. Zinn); Case Acura's principals are
Rick and Rita Case (M. Case and Ms. Case, respectively, and
col l ectively, the Cases).

Noti ce and St andi ng

4. Wth respect to notice and standing, the parties have
stipulated as follows: On October 15, 2004, notice of Anerican
Honda's intent to relocate Acura of South Florida (proposed
relocation) to Penbroke Pines fromits current location in
Hol | ywood was dul y-noticed by publication in the Florida
Adm ni strative Weekly. Case Acura has standing to protest the
proposed relocation, and tinely filed its protest.

The Community or Territory

5. The parties have stipulated that the Community or
Territory (generally referred to in the industry as a
"cormiterr"” ) relevant to this proceeding is the area defined by
Aneri can Honda as the Penbroke Pines commterr (Penbroke Pines
commiterr or comiterr). Both Acura of South Florida and Case
Acura are located within the comiterr, as is the proposed
rel ocation site. The proposed relocation site is |ocated west
of both Acura of South Florida and of Case Acura.

The Proposed Rel ocation and Rel at ed Market Studies

6. Case Acura is, at all relevant tinmes, centrally |ocated
in Ft. Lauderdale in Broward County, Florida. Mjor Broward

County traffic arteries provide ready access to Case Acura from



the north, south, east and west within the conmterr. Acura of
South Florida is |located south of Case Acura, and just north of
the Broward County line. Unlike Case Acura, Acura of South
Fl ori da does not offer custoners ready access fromany direction
within the conmterr. Both Case Acura and Acura of South Florida
are |located well east of the proposed | ocation.

7. Fromtime to time, as circunstances warrant, American
Honda eval uates specific existing or proposed conmterrs,
i ncl udi ng the Penbroke Pines commterr, by performng a so-called
mar ket study. Anerican Honda's market studies are an integral
part of the conpany's strategic and | ong-range planni ng process.
Ameri can Honda's market studies are conducted by teans of
experienced and appropriately credential ed experts (market study
teanm(s)). Wth reference to this case, market studies in the
Penbr oke Pines commterr were conducted in 1997 and again in
2003. The proposed rel ocation grew out of the results and
recomendati ons of the 1997 market study team The sane results
and recomendati ons were reached again by the 2003 mar ket study
team based upon updated i nformation concerning rel evant data
whi ch enmerged between the two market studies. Both studies
docunent ed that Broward County's popul ati on had been and woul d
continue for the foreseeable future to "trend west" within the
commterr. This westward popul ation trend has been and is
predicted to continue and to be particularly pronounced anong
af fl uent househol ds. Because Anerican Honda manufactures | uxury
vehi cl es under the Acura brand, Anerican Honda and its deal ers

seek to "capture" or "conquer," i.e. attract the business, of



such househol ds, while maintaining their existing custoner base
of affluent househol ds.

8. The teans which conducted both market studies determ ned
that the present configuration of Acura dealers within the
commiterr (dealer network) did not provide adequate
representation for American Honda's Acura brand (adequate
representation). The |ack of adequate representation was a
function of the westward population trend. To renmedy the
situation, and in accordance with Florida | aw concerni ng deal er
rel ocation, both market study teans reasonably recommended t hat
Acura of South Florida be relocated to western Broward County.
The recommendati on was not inplenented follow ng the 1997 market
study; at that tinme, and for sone years before and after, the
owners of Acura of South Florida (M. Zinn's predecessors) were
beset by illness and managenent difficulties, and not in a
position to undertake the recommended rel ocation. Likew se
Anerican Honda was not in a position to force a relocation upon
Acura of South Florida, because it had neither contractual rights
nor statutory rights to do so.

9. The 2003 nmarket study teamrevisited the conmmterr in
order to verify or refute the conclusions and recomendati ons of
the 1997 study teamin light of all that had transpired since
1997. Upon careful consideration of updated data, the 2003
study team reasonably concluded that the dealer network as it
was then configured still failed to afford adequate

representation. Anerican Honda's market study teans, as a



matter of course, conduct informal interviews with all dealers
in the conmterr when assenbling market study data. The 1997
and 2003 market study teans followed this practice. During the
2003 interviewwith him M. Case was asked whether he woul d
like to nove his dealership. M. Case replied unanbi guously
that he was well-satisfied with his present |ocation, where he
had becone one of Acura's npbst successful dealers. It is noted
that Acura dealers are permtted to market and to sell Acuras
anywhere, both within and without the conmterr in which they
are located. The Cases have taken particular advantage of this
opportunity, a factor which contributes to Case Acura's
significant profitability. Dealer input, and the present
success or lack thereof of dealers within a conmterr, are data
consi dered by market study teanms in the context of all the other
data. Upon consideration of all relevant data, including the
i nput of the dealers within the Penbroke Pines comiterr, the
2003 nar ket study team adhered to the conclusion of the 1997
team and recommended i npl enentation of the relocation of Acura
of South Florida as proposed in 1997.

10. As Acura of South Florida and American Honda set out
to i nplenent the relocation reconmendati on, M. Case had a
change of heart and cane forward to insist that he was entitled
to be the dealer to be relocated. He also insisted that Acura

of South Florida remain where it was. |In support of these |ate-



asserted demands, M. Case testified that he had previously been
informed by the "zone manager” for the commiterr, one Ray

M kiciuk (M. MKkiciuk) that Case Acura (and not Acura of South
Florida) would be relocated. According to M. Case,

M. MKkiciuk was authorized by American Honda to so advi se

M. Case on American Honda's behalf. M. Case also clains that
Case Acura woul d have been the deal ership relocated but for a
threat by M. Zinn to sue Anerican Honda shoul d Case Acura be
rel ocated. Contrary to M. Case's testinony regarding the
foregoi ng, the persuasive evidence established that since 1997,
Ameri can Honda executives supported the market study
recommendati ons for the Penbroke Pines cormiterr, including the
proposed relocation. M. Mkiciuk is a |ow | evel enployee;
there is no persuasive evidence that M. MKkiciuk ever had
authority to speak for Anmerican Honda with reference to deal er
relocations, let alone to bind the conpany. These facts were
well known to M. Case. M. Case had unfettered access to the
hi ghest | evel American Honda executives over decades of nutually
lucrative dealings wth Anerican Honda and rel ated subsidiari es.
M. Case had no reluctance to use these open |lines of

comuni cation with regard to matters of mnor as well as major

i nportance to Case Acura. Yet, he now posits that American
Honda, speaking through zone manager M kiciuk, intended to

overrule its 1997 and 2003 narket study teans and rel ocate Case



Acura, and reneged only because of M. Zinn's threat to
litigate. The foregoing scenario is charitably described as
counterintuitive. No corroborating evidence was provided.
M. Case's testinony concerning his dealings wth Anerican Honda
in regard to the proposed relocation is uncorroborated,
unbel i evabl e, and not credited by the fact-finder.

11. M. Zinn initiated his purchase of Acura of South

Florida in the spring of 2003. By the time the transaction was
finalized in Decenber 2003, anticipated future change(s)--

i ncludi ng the westward popul ation trend identified in the 1997
mar ket study--had becone substantially nore pronounced. O her
changes had devel oped, or were reasonably anticipated to devel op
in the foreseeable future. For exanple, Acura of South Florida

is presently and permanently foreclosed from providing custoners
and staff even the basic anenity of on-site parking, inasnmuch as
the Florida Departnment of Transportation (DOT) has taken by
condemmation a 23-foot strip along the entire deal ership
frontage. Thirty parking places have been |ost. Signage

advi sing the public that they had reached Acura of South Florida
is no longer permtted. At its present location, it is

i npossi ble for Acura of South Florida to be brought into
conpliance with Acura's so-called Design |Image Standards (DI S)
because the deal ership property is too small to allow for the
expansion required by DIS. Anerican Honda and its network of

deal ers deeminplenentation of DIS at every deal ership to be



crucial to Acura's future success or failure in the marketpl ace.

Additionally, the dealership is a prine candidate to be decl ared

a "non-conform ng use" by local zoning authorities. Such
designation would render it inpossible to obtain necessary
permts to nmake needed inprovenents in the future.

An Obj ective, Reasonabl e Standard

12. In order to assess the adequacy of representation
af forded by the existing dealer network in the conmterr and to
nmeasure the | evel of opportunity available in the market, it is
necessary to devel op an objective, reasonabl e standard agai nst
whi ch to conpare the actual narket penetration achieved by the
exi sting deal er network, which includes, in this case, Acura of
South Florida and Case Acura.

13. A standard is a neasure of the |evel of performance a
brand can reasonably expect to achieve in the market with an
adequately perform ng deal er network; that is, an adequate
nunber of deal ers perform ng conpetitively.

14. The nost objective data available for nmeasuring the
performance of a dealer network is market penetration data.

Mar ket penetration is the ratio of a brand's perfornance agai nst
the conpetitive industry. Market penetration is a direct

nmeasure of both inter-brand and intra-brand conpetition. Intra-
brand conpetition is conpetition between conpetitors of the sane

brand. Inter-brand refers to conpetitors of different brands.
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15. The first step in devel oping a reasonable standard is
to select a suitable conparison area. Wen choosing a
conparison area, it is essential to select an area that is
itself adequately represented. |In determ ning whether a
proposed conparison area is adequately represented, national
average market penetration is an extrenely conservative
benchmar k, because it includes all of the adequately
represented, inadequately represented, and unrepresented areas
within the United States.

16. By contrast, the State of Florida is not an
appropriate standard conpari son area agai nst which to judge the
performance of Acura in the Penbroke Pines comiterr because at
rel evant tinmes the brand perforns bel ow national average in
Florida. This is so because Florida has a disproportionate
nunber of areas in which Acura has no deal er representation as
wel | as a disproportionate share of underperform ng deal ers.

17. National average nmarket penetration is, under all the
facts and circunstances of this case, the appropriate starting
poi nt for devel opi ng a reasonabl e standard for the Acura brand.
The national average nust be adjusted, however, to take into
account uni que consumner preferences over which the deal er
network has no control, which can affect market share.

18. Uni que consumer preferences in the |ocal market can be

accounted for through a process called segnmentation analysis. In

11



this process, groups of vehicles in the segnents to be anal yzed
are far nore conparable wth each other than with other vehicles
not in the segnents. Consequently, segnents contain a group of
simlar vehicles that, by their design and physi cal
characteristics, neet a certain set of consumer transportation
needs. Anerican Honda arranges its Acura vehicles into seven
segnents: small sporty, sporty luxury coupe, md-size |uxury
sedan, full size luxury sedan, near |uxury, exotic, and m d-
luxury. The segnentation anal ysis process enployed by Anerican
Honda accurately reflects the denographic features--including

age, income, and education--of consuners who have actually

purchased the vehicles in Acura's seven segnents. |In addition,
t he segnmentation anal ysis enpl oyed by Anerican Honda takes into

account other factors which are unrelated to any particul ar
consuner. Such factors include the state of the econony,
product quality, and design features.

19. Under all the facts and circunstances revealed in the
record, the national average performance for Acura as adjusted
for local consuner preferences in the Penbroke Pines comiterr
(the expected standard) is the appropriate standard for
measuri ng the adequacy of representation being provided by
exi sting Acura deal er networks and for establishing the | evel of
opportunity available to Acura dealers in the Penbroke Pines

commterr.

12



20. At all relevant tines, national average penetration,
adjusted for |ocal consumer preferences, produces an expected
standard in the commterr of 10.58 percent, while the conmterr
is 10.3 percent of the retail industry segnents in which Acura
conpetes. For the year 2005 through June 30, the expected

standard for the Penbroke Pines conmterr is 11.37 percent while
t he Penbroke Pines commiterr is 10.92 percent of the retai
i ndustry segnments in which Acura conpetes.

21. The reasonabl eness of the expected standard is
confirmed by the fact that Acura has achieved or exceeded the
standard in the recent past or currently neets or exceeds the
standard in several markets in Florida; a sixth market in recent
years has m ssed the standard only once, by four-tenths of a
poi nt in 2004.

22. The persuasive data established that the expected
standard is reasonabl e and can be achieved in the commiterr if
the Acura brand is adequately represented.

23. Taking the foregoing factors into account, national
average, adjusted for |ocal consuner preferences, is the
appropriate standard by which to judge the adequacy of
representation being provided by the existing Acura deal er
network and the | evel of opportunity available in the coimmiterr.

| npact on Manuf act ur er

24. Anerican Honda's Acura brand is, at relevant tines,

| osing available sales in the comiterr due to the inability of

13



the existing Acura dealer network to penetrate the commiterr at
reasonably expected levels in light of the opportunity
avai |l abl e. The persuasi ve evidence established that the gap

bet ween reasonably expected | evels of penetration and the actual
deal er network performance will grow.

25. Taking reasonably anticipated future changes into
account, the evidence of record established that the manufacturer
will enjoy increased sales and overall increased custoner
convenience as a result of the proposed rel ocation.

| nvest nent of and Potential |npact Upon Existing Deal ers

26. M. Zinn and the Cases have invested significant
dol | ar ampbunts to performtheir obligations under their
respective American Honda/ Acura franchi se agreenents. They have
i kewi se invested significant sweat equity, and expect to
continue to manage their deal erships in a hands-on manner. The
Cases contend that their investnent in their Acura deal ership
will be at risk should the proposed rel ocation proceed. There
was no persuasive evidence to support this contention. Rather,
Case Acura is well positioned; well capitalized; and highly
likely to respond positively to inter-brand conpetition arising
fromthe proposed relocation. The Cases are aggressive and
hi ghly experienced dealers. It is reasonable to anticipate that
the Cases will not |ose sales; profit; reasonable opportunity

for gromh; or gromh in the value of their rmulti-mllion dollar

14



investnment in Case Acura. Likew se, other existing dealers in
the commterr are reasonably expected to grow and to maintain
the value of their investnents if the proposed rel ocation goes
forward. Additionally and nore specifically, the evidence is
sufficient to establish that existing dealers in the commiterr
will be positively inpacted by increased sal es and service
opportunities if the proposed relocation goes forward. Based
upon the foregoing, the evidence is sufficient to establish that
the proposed relocation is warranted and justified based on
econonm ¢ and marketing conditions, including future changes and
present, accelerating trends in the conmmterr, which continues
to growrapidly in terns of popul ation and of affl uent
househol ds, which factors present increased sales and service
opportunity for dealers. These opportunities are likely to be
captured if the proposed relocation goes forward, and unlikely
to be captured if it does not.

Coerci on of Existing Deal ers

27. There have been no efforts by American Honda to coerce
any existing dealer to consent to the proposed rel ocati on.

Protesting Deal er Conpliance with Deal er Agreenent

28. Case Acura is at all relevant tinmes in conpliance with
the ternms of its deal er agreenent.

Di stance and Accessibility

15



29. Congested traffic conditions in the western portion of
the commterr mlitate heavily in favor of the proposed
rel ocation. The proposed relocation will provide consunmers with
an increased | evel of convenience, and stinulate inter-brand
conpetition. The market studies and commbn sense denobnstrate
that affluent consumers will not travel substantial distances to
purchase an Acura when a variety of other |uxury cars are nore
conveniently available. Qher luxury vehicle deal ers have taken
note of the rapid growmh of affluent homes in west Broward, and
have provided and continue to provide inproved accessibility.
Acura's current dealer network in the comiterr has not kept
pace with American Honda's need to offer its existing and
prospective custonmers an adequate |evel of accessibility,
conveni ence and service.

Benefits to Consuners (btai ned by Geographi c or Denographic
Changes

30. The evidence is sufficient to establish that consumer
benefits will occur as a result of the relocation of Acura of
South Florida. Such benefits cannot be obtai ned by expected
denogr aphi ¢ or geographic changes in the commiterr.

Adequacy of Interbrand and | ntrabrand Conpetition and Consuner
Care

31. The evidence is sufficient to establish that the

performance of Acura in the cormmiterr is bel ow reasonable |evels

under the appropriate standard, thereby reflecting i nadequacy of

16



inter-brand and intra-brand conpetition. Wth regard to consuner
conveni ence, the evidence is sufficient to establish that it is
necessary to |locate a dealership within in the western portion of
the conmterr, where existing and potential Acura custoners have
moved and continue to nove in |arge nunbers, in order to provide
t hem adequat e custoner care, including sales and service
facilities.

Rel ocation Justification Based on Econom ¢ and Marketing
Condi ti ons

32. The evidence is sufficient to establish that the
proposed relocation is warranted and justified based on econom c
and marketing conditions, including future changes. Wstern
Broward County continues to grow at a rapid rate in ternms of
af fl uent popul ati on, househol ds, and increased sal es and service
opportunities which are likely to be captured if the proposed

rel ocati on goes forward.

Vol une of Existing Deal ers Registrations and Servi ce Busi ness

33. The evidence is sufficient to establish that the vol une
of registrations and service business is hindered by the present
configuration of the dealer network in the coomiterr, and that
the volune of registrations and service business by existing
Acura dealers in the coomiterr will inprove if the proposed
rel ocati on goes forward.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has

jurisdiction over the parties and the subject nmatter of this

17



proceedi ng pursuant to Sections 120.569 and 120.57 and
Subsection 320.642(2)(a), Florida Statutes (2006).

35. Section 320.642, Florida Statutes, governs requests to
rel ocate a deal ership and provides in pertinent part:

(2)(a) An application for a notor vehicle
dealer license in any comunity or territory
shal | be deni ed when:

1. Atimely protest is filed by a
presently existing franchi sed notor vehicle
dealer with standing to protest as defined
in subsection (3); and

2. The licensee fails to show that the
exi sting franchi sed deal er or deal ers who
regi ster new notor vehicle retail sales or
retail |eases of the sane |ine-nmake in the
comunity or territory of the proposed
deal ershi p are not providi ng adequate
representation of such |ine-make notor
vehicles in such community or territory.
The burden of proof in establishing
i nadequate representation shall be on the
| i censee.

(3) An existing franchised notor vehicle
deal er or dealers shall have standing to
protest a proposed additional or relocated
not or vehi cl e deal er where the existing
notor vehicle deal er or dealers have a
franchi se agreenent for the sane |ine-nake
vehicle to be sold or serviced by the
proposed additional or relocated notor
vehi cl e dealer and are physically |ocated so
as to neet or satisfy any of the follow ng
requi renents or conditions:

* * *

(b) If the proposed additional or
rel ocated notor vehicle dealer is to be

18



| ocated in a county with a popul ati on of
nore than 300, 000 according to the nost
recent data of the United States Census
Bureau or the data of the Bureau of Econom c
and Busi ness Research of the University of

Fl ori da:

1. Any existing notor vehicle dealer or
deal ers of the sane |ine-nmake have a
| i censed franchise location within a radius
of 12.5 mles of the |ocation of the
proposed additional or relocated notor
vehi cl e deal er; or

2. Any existing notor vehicle deal er or
deal ers of the sanme |ine-nake can establish
that during any 12-nonth period of the 36-
nmont h period preceding the filing of the
| icensee's application for the proposed
deal ershi p, such dealer or its predecessor
made 25 percent of its retail sales of new
not or vehicles to persons whose registered
househol d addresses were |located within a
radius of 12.5 mles of the location of the
proposed additional or relocated notor
vehi cl e deal er; provided such existing
dealer is located in the sane county or any
county contiguous to the county where the
additional or relocated dealer is proposed
to be | ocat ed.

36. Case Acura has standing to protest the proposed
rel ocation and has tinely filed its protest.

37. Anerican Honda, as the |icensee, has the burden of
proof in this proceeding. See Section 320.642(2)(a)2., Florida
Statutes. To prevail, American Honda nust establish by a
preponder ance of evidence that the existing franchi sed deal ers
for Acura are not providing adequate representation in the

Penbr oke Pines commiterr.
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38. The scope of inquiry to determ ne whether existing

deal ers are providing adequate representation is set forth in
Subsection 320.642(2)(b), Florida Statutes. The subsection
identifies 11 factors which may be consi dered and st ates:

(b) In determ ning whether the existing
franchi sed notor vehicle dealer or dealers
are providing adequate representation in the
community or territory for the Iine-nmake,
the departnent may consi der evi dence which
may include, but is not limted to:

1. The inpact of the establishnent of the
proposed or relocated deal er on the
consuners, public interest, existing
deal ers, and the |icensee; provided,
however, that financial inpact may only be
considered wwth respect to the protesting
deal er or deal ers.

2. The size and permanency of investnent
reasonabl y nade and reasonabl e obligations
incurred by the existing deal er or dealers
to performtheir obligations under the
deal er agreenent.

3. The reasonably expected market
penetration of the |ine-nmake notor vehicle
for the community or territory involved,
after consideration of all factors which may
af fect said penetration, including, but not
limted to, denographic factors such as age,
i ncome, education, size class preference,
product popularity, retail |ease
transactions, or other factors affecting
sales to consuners of the comrunity or
territory.

4. Any actions by the licensees in
denying its existing dealer or deal ers of
the sane |ine-make the opportunity for
reasonabl e growt h, market expansion, or
rel ocation, including the availability of
I i ne-make vehicles in keeping with the
reasonabl e expectations of the licensee in

20



provi di ng an adequate nunber of dealers in
the community or territory.

5. Any attenpts by the licensee to coerce
the existing dealer or dealers into
consenting to additional or relocated
franchi ses of the sane line-make in the
comunity or territory.

6. Distance, travel tine, traffic
patterns, and accessibility between the
exi sting dealer or dealers of the sane |line-
make and the | ocation of the proposed
additional or relocated dealer.

7. \Wether benefits to consuners wll
likely occur fromthe establishnent or
rel ocation of the deal ership which cannot be
obt ai ned by ot her geographi c or denographic
changes or expected changes in the community
or territory.

8. \Whether the protesting deal er or
deal ers are in substantial conpliance with
t heir deal er agreenent.

9. \Wether there is adequate interbrand
and intrabrand conpetition with respect to
said line-make in the comunity or territory
and adequately conveni ent consumer care for
the notor vehicles of the |ine-nmake,

i ncl udi ng the adequacy of sal es and service
facilities.

10. \Whether the establishnent or
rel ocation of the proposed deal ership
appears to be warranted and justified based
on econom ¢ and nmarketing conditions
pertinent to deal ers conpeting in the
community or territory, including
antici pated future changes.

11. The volunme of registrations and
servi ce business transacted by the existing
deal er or dealers of the sane |line-nmake in
the rel evant community or territory of the
proposed deal er shi p.
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39. Factor 1 addresses the inpact a relocated deal ership
wi || have on consuners, the public interest, existing dealers and
the licensee. See Section 320.642(2)(b)1., Florida Statutes.
Wth reference to Factor 1, the evidence established that the
proposed relocation will benefit consuners, existing dealers and
the licensee, and will serve the public interest. Consunmers wll
benefit fromthe presence of an updated Acura of South Florida
with inproved service facilities and adequate space. Consumers
benefit, too, from Acura' s new owner, who is experienced and
committed to the success of the dealership at its new | ocation.
Addi tionally, the proposed relocation will stinulate both inter-
brand and intra-brand conpetition, which is in the public
interest. The Acura brand will benefit through increased
exposure, market penetration, and sales and service capacity in
the commterr, where the brand is not, at present, adequately
represented. It is not likely there will be a negative inpact to
exi sting deal erships, including the protesting dealer. There is
a significant and growi ng untapped nmarket potential opportunity
in the conmterr. |If the protesting dealer and other dealers in
t he network respond positively and offer conpetitive val ue, they
will capture sone of the increased sal es opportunity generated by
Acura of South Florida's relocation, and will fare well under the
reconstituted deal er network.

40. Anot her elenment of Factor 1 which nay be considered is
the financial inpact on the protesting deal er, which inpact mnust

be anal yzed as it relates to determ ning adequacy of
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representation. Here, the evidence established that there is no
reason to expect the existing dealership to |ose sales as a
result of the inplenentation of the proposed relocation. Case
Acura is highly profitable. It has substantial capital and cash
assets with which to conpete in the marketpl ace. However, even
if some sales are lost, the manufacturer is not statutorily
required to prove an absence of any financial inpact on the

protesting dealer. See Chevrolet Mtor D vision, General Mtors

Corporation, et al. v. Fred Bondesen Chevrolet, DOAH Case No. 98-

1559 (DOAH February 1, 1999); and Kawasaki Mtors Corp., et al.

v. Cycle Sports Center, Inc., Case No. 95-3852 (DQOAH January 5,

1996) .

41. Factor 2 relates to the size and pernmanency of the
deal ers' investnents and obligations they have incurred to conply
with their respective deal er agreenents. See
Section 320.642(2)(b)2., Florida Statutes. Here, there is no
di spute that the Cases have namde substantial financial and
personal investnments in their Acura deal ership. Such investnents
wll not be inpaired if the proposed relocation is approved.

42. Factor 3 relates to the reasonably expected market
penetration of the |ine-nmake notor vehicle for the conmmiterr.

See Section 320.642(2)(b)3., Florida Statutes. In this case,

t he reasonably expected market penetration is the national
average, after adjustnents for segnent popularity and denographic
factors in the coimmiterr.

43. Factor 4 relates to the actions of the licensee to deny

exi sting deal er opportunities for growth, expansion, or
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relocation. See Section 320.642(2)(b)4., Florida Statutes.

Here, there is no persuasive evidence that Anerican Honda
prevented the protesting deal er fromexpanding or relocating to
nmeet the needs of the territory or comunity.

44. Factor 5 addresses attenpts of the licensee to coerce
exi sting dealers into consenting to the proposed rel ocati on.

See Section 320.642(2)(b)5., Florida Statutes. Here, there is no
evi dence that Anmerican Honda nmade attenpts to coerce the
protesting dealer into consenting to the proposed rel ocati on.

45. Factor 6 addresses accessibility of existing dealer(s)
relative to the proposed deal ership |ocation. See
Section 320.642(2)(b)6., Florida Statutes. The evidence is
sufficient to establish that the proposed new deal ership site
will inprove accessibility for consunmers within the commterr.

46. Factor 7 addresses benefits to consuners fromthe
proposed rel ocati on which cannot be obtai ned by ot her geographic
or denographi c changes or expected changes within the conmterr.
See Section 320.642(2)(b)7., Florida Statutes. The evidence is
sufficient to establish that the proposed relocation will benefit
consuners by providing adequate | evels of conveni ence, access and
service to Acura custoners and prospective custoners in the

coommiterr; and that such benefits cannot be obtained by other
geogr aphi ¢ or denographi c changes or expected changes in the
comiterr.

47. Factor 8 concerns the conpliance of the protesting

dealer with h/er deal er agreenment. See Section 320.642(2)(b)8.,
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Florida Statutes. Here, there is no evidence that the Cases are
not in conpliance with their deal er agreenent.

48. Factor 9 addresses the issue of adequacy of inter-brand
and intra-brand conpetition with respect to the subject |ine-nake
in the coonmiterr, including adequacy of conveni ence of consuner

care. See Section 320.642(2)(b)9., Florida Statutes. The

evi dence established that the perfornmance of Acura is sub-par,
reflecting, anmong other things, inadequate inter-brand and intra-
brand conpetition. Wth reference to consumer convenience, the
western part of the comiterr |acks adequate sal es and service
facilities.

49. Factor 10 considers the justification of the proposed
rel ocati on based on the econom ¢ and marketing conditions

pertinent to deal ers conpeting in the conmterr. See Section

320.642(2)(b)10., Florida Statutes. The evidence is sufficient
to establish that the proposed relocation is warranted and
justified based on econom ¢ and marketing conditions, including
future changes and present, accelerating trends in the coimiterr,
i.e. rapid growth in ternms of affluent popul ation and househol ds,
whi ch presents increased sales and service opportunity for
deal ers.

50. Factor 11 considers the volume of registrations and
servi ce business transacted by the existing deal ers of the sane

line-nmake in the commiterr. See Section 320.642(2)(b)11.

Florida Statutes. The evidence was sufficient to establish that

statistics relevant to volunme of registrations and service
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busi ness transacted by the existing Acura dealers in the
commterr will inprove if the proposed relocation goes forward.

51. Having weighed the statutory criteria enunerated in
Subsection 320.642(2)(b), Florida Statutes, and in light of the
facts found herein, it is concluded that American Honda has net
the burden to prove by a preponderance of the evidence that the
exi sting dealer network is not providing adequate representation.
A bal ancing of the statutory factors supports the concl usion that
the benefits of approving the proposed rel ocati on outwei gh any
negati ve inpact on the existing deal erships, including Case
Acur a.

52. The Legislature expressed its intent when it enacted
the 1988 version of Section 320.642, Florida Statutes. The goals
established therein include protecting the welfare of Florida
citizens by (1) maintaining conpetition and (2) providing
consuner protection and fair trade. See Section 320.605, Florida
Statutes. In light of these goals, the proposed relocation is
consistent wth the purposes of Section 320.642, Florida
St at ut es.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, the evidence of record, and the candor and denmeanor of the

W tnesses, it is
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RECOVMENDED t hat the Departnent of H ghway Safety and Mt or
Vehi cles issue a final order approving Arerican Honda's
application to relocate Acura of South Florida.

DONE AND ENTERED this 25th day of Cctober, 2006, in

Tal | ahassee, Leon County, Florida.

-
———— —

FLORENCE SNYDER RI VAS
Adm ni strative Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of Cctober, 2006.

COPI ES FURNI SHED:

James D. Adans, Esquire

Adans, Quinton & Paretti, P.A

80 Sout hwest 8th Street, Suite 2150
Mam, Florida 33130

M chael J. Al derman, Esquire

Depart ment of Hi ghway Safety and
Mot or Vehi cl es

Nei | Kirkman Buil ding, Room A-432

2900 Apal achee Par kway

Tal | ahassee, Florida 32399-0635
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Alan N. Jockers, Esquire

Crai g Zinn Autonotive G oup
Corporate Ofices

2300 North State Road 7

Hol | ywood, Florida 33021

Dean Bunch, Esquire

Sut herl and, Asbill & Brennan, LLP
3600 Macl ay Boul evard, South,
Suite 202

Tal | ahassee, Florida 32312-1267

Fred O Dickinson, Ill, Executive Director
Depart ment of Hi ghway, Safety and
Mot or Vehi cl es
Nei | Kirkman Buil di ng
2900 Apal achee Par kway
Tal | ahassee, Florida 32399-0635

Judson M Chapnan, Ceneral Counse

Depart ment of Hi ghway, Safety and
Mot or Vehi cl es

Nei | Kirkman Buil di ng

2900 Apal achee Par kway

Tal | ahassee, Florida 32399-0635

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recormended Order should be filed with the agency that w |
issue the Final Order in this case.
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